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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW TORS 

UNITED STATES OF AMERICA 
-against- 

TllOKAS MARTIN AUSTIN» 

V 

Defendant. 

--- 

r HIE GRAND JURY CRAPSES: 

• • count i 

On or about and between the 13th day of August 1970. 
end tho date of filing of this indictment. within the Eastern 
District of New York* the defendent, THOMAS MARTI?* AUoTIM, a 
person registered pursuant to the Military Selective Act of 
1?67, as amended; tho Proclamations of the President of the 
united States, and the Regulations issued and promulgated pursuant 
to eaid Act, knowingly failed and neglected to perform a duty 
required of him under and in the execution of said Act and 
Regulations, by knowingly refusing and failing to submit to 
induction into the Armed Forces of the United States, after notice 
had been given to the defendant by Local Board No. 64, exercising 
jurisdiction in that behalf, requiring the defendant to report 
for induction on the 13th day of August 1970. (Title to U.S.C. 

App., S462(a).) 


\ 



INDICTMENT 


Crisc. No.__ 

(Title 50 U.S.C. App., 
5462(a) 





COUNT JI 

On or about and botvetn the 16th day of October l'-69, 
and the date of filing of this indictment, within the Eastern 
District of New York, the defendant, THOMAS MAJtTIH AUSTIN, unlawfully 
and knowingly did fail, ne E lcct and refuse to perform a duty 
required of hin under find in elocution of the Military Selective 
Service Act of 1SG7 (Title SO U.S.C App., MSI ot seq> and the 







Rules, Regulations and Directives nade pursuant thereto, 
in that he being a registrant to whom an order to report 
for an Amcd Forces physical examination had been railed by 
his Local Board Ho. 49, unlawfully and knowihgly did fail, 
neglect and refuse to report for his Amcd Forces physical 
examination on the 16th day of October 1969.(Title 50 U.S.C 

App., 8462(a); 32 CFR 1628.16. 

*« 

COUNT III 

On or about and between the 26th day of July 1969, 
and the date of filing of this indictment, within the Eastern 
Dist: let of Hew York, the defendant, THOMAS MARTIN AUSTIN, 
unlawfully and knowingly did fail, neglect and refuse to perform 
a duty required of him under and in execution of the Military 
Selective Service Act of 1967 (Title 50 U.S.C. App., 451 et 
eeq) and the Rules, Regulations and Directives made pursuant 
thereto, in that he being a registrant was required to keep hia 
local board advised at all tires of the address where mail could 
reach hia, unlawfully and knowingly did fai^., neglect and refuse 

r * • \ 

to keep his local board advised of same. (Title 50 U.S.C. App., 
8462(a); 32 CFR 1641.3 and 1641.7. 

i • 

*• *. % 

A TRUE BILL 

Foreman" ' 

ROBERT A. HORSE 
United States Attorney 
Eastern District of Hew York 
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OPINION OF THE COURT 


(from colloquy) 


Trial Transcript, pp. 55-59, 64-70 


.MR. BET*V*>J; 


With regard to Count Three, I have two or 
three arguments to make. I'm bad at guessing which 
of these two is the stronger and with the Court's 
p< mission I would like to make both before the Court 
rules. 

The same delinquency report I just showed 
to the Court, in the large grid under "Identi- 
fication of Delinquent," which is Item 1, there are 
three entries on the right-hand portion of that 
if I can just point, which I can take to read "Not 
available due to vandalism at Local Board." 

It's the sane language in each entry. 
Apparently, from this file we can easily infer 

there was vandalism at Local Board 64 sometime prior 

. * 

to December 8th, 1970 which is the date of this 
Delinquency Report, Delinquent Registrant Report. 

I think it's called SS Form 301. Normally, 
the file that comes to us at trial is the 
file and I have no objection to what is in the file. 

I don’t think that anything in thi3 file is not 
authentic or there's not a legal theory for this 
file coming in, but as to whether the Court, as trier 
of the fact, again, in this case can find beyond 





ailed to advise them of 


reasonable doubt that v ' 


i address when nail reached him under 1641.3,. I 


don’t think the trier of fact can find that beyond 


a reasonable doubt 


They may well have established through 


Mrs.Austin 


her home, was no longer a good address, but he might 


well have advised the Board through several different 


moans which I will go through as to what his other 


address is, what the current address or current 


mailing address was 


Merely provina as they may well have done 


in this ca3e that the address at 115-46 144th Street 


was not a good address, doesn't prove guilt beyond 


a reasonable doubt if there is that possibility 


possibility 


your Honor 


coming right out of the file, that he either 


sent them a 


or came in in person and informed them,from now 


onthat's not the place to reach me, reach me someplace 


There are some problems that come with that 


There's a cover sheet which I'm sure Mr. Maher will 


The cover sheet is what they call the fron 


of the file, actually; the actual outside of the folde 


















on the grid. I suppose if we had a witness here 
testify that their normal procedure i3 to put 
the change of address down there as quickly as 
nossible or once every week, but we don’t have that 


In any event, if the mail reached the board 

t 

k 

that day, the day Mr. Austin night possibly reasonably 
have sent them a notice, of the new address, and was 
vandalized before it was deposited *- n then 

it wouldnot have opportunity to be entered on the 


change of address. 

I'm not coming in and saying to this Court 
it's possible the Board was vandalized and therefore 

all this argument flows. 

The f:le says the Board was vandalized. That'3 

what gives us the reasonable doubt in the address. 
There is a form that’s used for reports of informa- 


■iaher knows zha number. When someone 


calls or someone comes in person, to have the docu 
mentation in the file, the Board is under duty to 
write the oral or visit information and put it on 


that form 





The same thing there, they night go in a 


hopper and not be filed until the next morning 


We don't know when the vandalism occurred. I've gone 


through this file over and over again 


I've been unable to ascertain when the 


vandalism occurred. It seems to me that the vandalism 


might have been in the nature of moving things 


around so the Board couldn't find some of its files 


for a while and I have a reason for that in the file 


One of the things the Board was unable to 


ascertain according to Delinquency Report, was the 


date of Mr. Austin's registration. That date 


appears right on the cover sheet. It would appear 


when they prepared the Delinquency Report on 


December 8th, 1970, they couldn't find and did not 


1 *ve in their possession the very cover sheet. 


the sane cover sheet which would have the date of his 


registration is the place where they are supposed 


to enter the new change of address so this is 


not something speculative 


Again, th* burden of proof is,of course. 


not on us and from the very file we have this 


problem about the possibility that he advised them 
of a change of address and that that was never put in 

hi-, file and duly recorded because of the vandalism. 



. _ • 


That's one of my arguments 


THE COURT 


think anything of it, with all due respect. 

The testimony of the mother and the file 


indicates this young man was living with the mother 


1969 or 1970 and I am not going to assume the records 
were so confused that he did not include a change 


of residence if it were actually brought to the 


attention of the Board. 

The fact that the Board continued to send 
these letters to the same place indicates that it had 
it 3 own records showing it as his then address. 

MR. BERMAN: I'm not sure I made my argument 


have been destroyed or misplaced. 

THE COURT: fOu did make your argument clear 
He may have sent in something and it may have been 


If destroyed, they would never 


MR. BERMAN 


I don't think there's sufficient 


THE COURT 


evidence of that to warrant that inference 
I'm not going to draw it. 


»R. BERMAN 
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A 


MR. BERMAN: My la3t ground and I would 

lope this i 3 my strongest/ i3 that the intent that 
V-<- 

is ««quired here in not providing the Board with 
the address where mail can reach you and that there 
must be proof of intent, it must be attempt to try to 



65 


Tsake it hard for the Local :3oard to roach yon. 

Before you react to this too quickly -- 

THE COURT: Do you have any cases? 

MR. BERMAN: 1 would like to hand the Court 

United STates v. Neilson, in the Ninth Circuit, 

1973. 

I'm sorry, I don't have the official citation. 
I'm willing to share — the relevant portion is the 
second page beginning, I guess, with paragraph that 

starts: "The Ninth Circuit ..." 

They appear on the copy I'm giving Mr. Maher. 

I would like to point to the part of the testimony 

that I think relates to this directly. 

"If someone leaves home because of having 
not paid rent, evicted and for a period of tine 
Selective Service is unable to find them, and their 

sole motive in leaving home was they were booted 

. * 

out, I think the Court would agree they didn’t, 
intentionally didnt try to interfere with Selective 
Service trying to get mail to them." 

Here, Mrs. Austin testified, certainly 

emotionally but quite believably, he left home with 

a misunderstanding with his mother. 

I think it’s quite obvious that that's what 
happened here. I think the small number of times 








that ha spoke to nis mother, as she explained, 
there was a difference of opinion, it was her home. 
He was not of an age thac he could have his own home 
perhaps; hxs mother lived there with his other 


It wasn't a question of either he’ll move 
or that I will move. If there's a misunderstanding. 


\ f • --yit- 


he has to move out 


Under the Neil3on case. 


in my opinion, establishing criminal responsibility, 
that this is akin to mistake or inadvertence or 


aerhaps even neglect on his pait. 

Again, he at that time was either a high school 
student in his la3t year or maybe a year past that. 

Up to that point the record shows ha registered with 
the Board. He arranged to have the school send a 
f i rat-i nn to the Board that he was in school 


no the r, f rom the testimony. 


and left home for that reason. 

Without dwelling on the emotional issue 
of this too much, I think it's obvious that's what 






? 7 

coming by from time to time. 

In the meanwhile, we have the testimony that 
his mother sent back some rail and perhaps threw 
out some mail, but I don’t think it car. be said, again 

a 3 prior fact, I don't think the Court can find 
beyond a reasonable doubt that his intent was to 
interfere with the administration of the Selective 
Service system as to him, a3 opposed to his intent 
being something totally different, cetting avay 
from the problem of his mother and again, neglect 
or mistake or stupidity, if you want to call it that 
or nnivetd are not the type of things that give 
rise to criminal intent that should result in a 
criminal conviction in this case. 

THE COURT: I don't anree with you. I think 

that's what the law probably should be, but I don't 

\ 

think it is the law. -> 

The defendant had a duty to keep the Selective 
Service Board advised of a place where mail would 
reach him. He knowingly failed to fulfill that duty. 

MR. BERMAN: I neglected to mention something, 
if the Court will indulge me for a minute? 

I didn't point out again the stipulation 
which is that the Government has no evidence that he 
over used a ohonv name, phosv identification, phony 










f' B 

napers or did anything that would demonstrate the 
intent to avoid connection with Selective Service. 

I forgot to mention the stipulation. I would 
ask the Court to consider that as well. 

THE COURT: I have considered it. The failure 
might result from mistake, accident or some other 
innocent reason if, for example, he mailed a notice 
to the Board of a change of address but failed to 

put sufficient postage on it and under present 

» 

regulations the post office never forwarded the mail . 

That would be an attempt, failure due to 
neglect or innocent mistake or he might have told 
somebody else to do it and that person might have 
said that they did it or he might have thought that 
the mail at his home would be forwarded to him but 
he might have had some enemy or some person who 

v- 

destroyed the mail rather than forward it or to 
protect him or in order to harm him. 

Each one of those cases he would heve thought 
that he had fulfilled his duty but he would not have 
fulfilled his duty because of neglect or innocence. 
That ’3 not the nature of the obligation here. The 

obligation is affirr.ative]y to give notice to the 

» • 

Board and he failed to do that. 

It doesn't make any difference what his motive 







is, which is what you’re addressing yourself to. 


MR. BERM All: Not specifically -- not speci- 

fically his notive but whether he had intent to 
net out of touch with Selective Service. 

That’s the point I'm making. 

THE COURT: He must have an intent to get 

in touch with Selective Service. There is an 
affirmative duty on him. I don't read this case 
a 3 going as far as you suggest. 

There's nothing in the record to suggest that 
this defendant had any thought whatsoever of 
Selective Service and I agree with you and I so find. 
His failure did not result so far as the record shows 
from any deliberate intent on his part to disrupt 
Selective Service or to keep Selective Service from 
being in touch with him, but he failed to give notice. 

He knew he had the obligation to <*ive notice 
and hi 3 failure did not result from any inadvertence. 

MR. MAHER: I wonder if may mention at this 
point, your Honor, that back in 1970, there was the 
drawing of the lottery which was well publicized, 
tne first lottery. 

The defendant received a lottery number in 
1970. What I'm trying to indicate his duties of 
Selective Service were very well in everybody’s mind 





1 



happenings in the area 


to him, clear, given a card which told him what the 


of that duty 


MR. BFRMAN: On that point of the lottery, I 


don't think there '3 any proof that he ever received 


MR. MAHER 


THE COURT: I find beyond a reasonable doubt 
that the defendant was made aware of the fact that 
he had a duty to keep Selective Service Board advised 
of the place where he would receive mail. 

He may ultimately have forgotten about that 
duty but I don’t think that has any impact here. 

Do you want to submit written findings or 


will my findings suffice? 

MR. BERMAN: For my purposes they would 


THE COURT 


MR. MAHER: Suffice for our purpose, your 


Honor 


THE COURT: 1 find the defendant guilty 


on Count Three 


r 


\ 









/ 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 




- x 

UNITED STATES OF AMERICA, : 

-against- : STIPULATION 

THOMAS MARTIN AUSTIN, : 72 Cr. 494 

Defendant. : 

- x 


IT IS HEREBY STIPULATED AND AGREED, by and 

between the parties hereto, that if the F.B.I. agent in 

li 

i charge of this case were called, he would testify that 
the government has no evidence that the defendant has ever 

it 

used any name other than THOMAS MARTIN AUSTIN, or that 
he has used any false Social Security number or any other 
false identifying documents. 


Dated: Brooklyn, New York 
October 23, 1975 
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Attorney for Defendant 


DAVID G. TRAGER 
United States Attorney 



i l IKJFITK kJ X\ • l'LTUlJUIN 

Assistant U.S. Attorney 
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SELE<?nVz SE«ytCE* SYSTEM 

DELINQUENT REClsT!! A.Vt REPORT 


Appioval 
not eequfrod 


! Series 

IVi '■ V ; .aa’JS 

' - (Lsc*: it. 1 • #t»^p) 

TO: Hr»n. fd:*.-:r d Ft. Wech er 


X£5$v, 

AyTv.v .\ \ 

" * -'.'' V : 


g>?C 5 


., United States Attorney 


iU: non._ : nt --—-- „ , _ ,, _ 

cento rr. w.e-.nt o- Barr -ort. ratted Stoto m«trtct_Cour t Houae, ErooMjm, ».T..1^« . 


(Address) 


1. Identification or Delinquent! 

F_U nice of delir^ueati 

AUSTIN_ ^CKAS - 

(Last) CFInt) 


CA*?TEW 


HG1E 


(Middle) 


(Allan, if any) _ 


Last kaowa tala y boa a aa.i 


Tudcua.t « H. F. D. toutel (City. «o»n. or Till.,.) (CooniyJ- (.iute) (Zi^Code) 


SelaetWa Sarrica Na.t 


Social Security Xo.s 



Cc’.or cf eyes: 

Hr orn 


Dale o! fciitkt pl * c * •* ku,hl 

Hove-sber 8, 19h9 Bronx, How York 


Prior tailitao aerrices 

K CHL___ 

^i_.a Force) (Senrice suaSar) 


I Selective Service claeeitteetio*: 


Othtr obvious physical chaiactoriaticst 

H/A duf» to vandalism at LaBa 


Data of rafistratioat 

H/A duo van da lism at 

Placa of ragiatralloot 

|ll/A due to vandalio* at 


(Dete of entry) 


(Name of last otgaouatioo) 


(Data of oopaaatloa) 


Sentanco 



! Thia dalinqoaat haa a coJt tacord aa follona: W'Tir. -—----—-—— 

\~~~ Offaoia _ [Data of Conefctloo (Month. day.year) Court (Na»a and location) 


2. Offenses-. 

This delinquent violated en order of thin Local Boerd (check eppl.oeble bo.) 

TH Order to Report for Induction (55b Form £>i). „ 

□ Order for Transferred Man to Report for Induction (SSS Form Z5S). 

He committed this violation by (check applicable box) 

R Reoortlnrt for'induWlon^but'feiling or refu,in 8 to suhnti. ro ioduc.ion loro the Arced Force, et .be 
Armed Forces Examining and Entrance Station located at- - . 


(Addreaa) 


. to this delinquent at 


The order indicated was mailed on V, VW> (l) , t .V^ -” ‘ " 

Il5-lt6 lUitix Street, J amaica, Hew York Hl;36 t0 report on _A ecBBt 11 , 197Q 

addition ro foiling .o rejTT induction in., .be Arced Force, .hi. delinquen, b.s d. MM «o perfom 

the following duties at the times indicated. , . Dates 

Duties 


Failed to report for Pro Induction 


SSS Fora 301 (Baviaad 4-15-69) (Pra»iou» printlnga ara obaolrta)^ 


t* | 


**- r» 


/ 












r.FFOhTi Made TO Locate Delinquent: 


The delinquent bag 


been located on Au.^aat 13j 

(0 

person who v.jH always know the delinquent's address is 

Irrln Pinso, Jamaica. IJer* York 


(Artdrc »s) 


been contacted by 

z^sst address" 


person 


Au-^i3t 27, 1970 


with the following result 


(U:t«r,le!*phonf,la person) 


The delinquent's last known place of employment or business 


(Name) 


-- His employer not 

=*•'> (H... h.. 

with the following result_ 


been contacted by 


(Addreaa) 


(Letter, 


telephone, in person) 


(Date) 


4. Mail directed to the delinquent 

5. Remarks: 


returned by the post office. 

to loca " d ' li " quen ' or names ot in,iivid “ aU ” h ° t i»o' 

Induction Notice has cot been roturned by Post Office 

tdireos at tic* of Registration - 115-16 UiUth Stroot, Jutaaica, N.Y. Ill; 35 

Letter Bailed to Sir, Irfrlng Jonsa (PAKA) on Sept. 26, 1970 resulted with 
no reply 

Tried to toleohone hoee of recictre.it (Tell 529-04C4) - no ansvar - 12/8/70 


* 5 - Future Informationi 

You will be advised promptly by letter of any change 
which may come to the attention of this board concemir 
mg and prosecuting him. 


Ei.cutiv. henttf, or CWrU ol Loc.l Po.rd) 


f »*«d to report to the United Staten Attorney thott delinquent* ul 
iduction. P’her delinquencea, if reported to the United State* Att 
s made out in quadruplicate. The original and two copiea are forw 
anamit the original an j one'copy to the United Slatea Attorney for 
one copy. One copy af the fonn ahall be filed in the Cover Sheet 




/ 


{ 


AFFIDAVIT OF SERVICE BY MAI! 


STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORX ) 


JESSE BERMAN, being duly sworn, deposes and saysi 


That* on the r ^-^ > ° _ day of December , 19 75 , i served the \ 

r : . # * * f 

within Appellant's Appendix • 


upon David Trager, U.S. Attorney (E.D.N.Y) 


attorney for 


appellee 


in this action, at 


; • 

225 Cadman Plaza East;,' Brooklyn, New York 11201 , 

the address designated by said attorney for that purpose, by 
depositing a true copy of same, enclosed in a postpaid properly 

addressed wrapper, in an official depository under the exclusive 

» 

care and custody of the United States Postal Se^ice-4<ithin the 
State of New York. f\ \ ( 




SSE BERMAN 




Sworn to before me this * 

day of 7;r « 




I ' «TS,7 ** 


r 

i * 


• • t •• • «•♦•***•», .t "J-tt e. 


